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Introduction 


This paper is meant to invite public comment on recommenda- 
tions the Indian Taxation Advisory Board wishes to make on 
factors it should take into account to determine whether a rate 
contained in First Nation/Band Council real property taxation by- 
laws is fair and equitable. 

Part One of this discussion paper outlines the change to the 
Indian Act in 1988 which broadened First Nation/Band Councils’ 
power to tax and describes the main functions of the Board and 
one of its permanent committees established to deal with the 
question of rates. Real property taxation is then described general- 
ly with a focus on the rates elements in an Indian real property tax 
system. 

Part Two of this paper sets out the questions the Board would 
like answered, as well as a number of tentative conclusions the 
Board is considering. Factors the Board may take into account as 
part of the review of the rates elements in real property taxation 
by-laws are then described. Finally, possible alternatives to ad val- 
orem taxation are raised as options for further discussion. 

The Board is particularly interested in hearing from First 
Nation/Band governments and ratepayers and invites comment 
from anyone interested in real property taxation issues. 

A more general overview of Indian taxation is provided in the 
publication entitled “Introduction to Real Property Taxation on 
Reserve”. This publication may be ordered from: 


The Indian Taxation Advisory Board 
Room 1620 

Les Terasses de la Chaudiere 

10 Wellington Street 

Ottawa, Ontario 

K1A 0H4 

(819) 997-8210 
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Part One 


The Rates Committee 


As the result of the 1988 amendment to the Indian Act, Bill 
C-115, An Act to amend the Indian Act (designated lands), 
commonly referred to as the “Kamloops Amendment”, First 
Nation/Band taxation powers have been significantly 
extended and strengthened. In particular, for the first time 
since 1884 these powers clearly and explicitly apply to non- 
Indian interests, including leaseholds on reserves and desig- 
nated (formerly conditionally surrendered) lands. 

As a result of the amendment to section 83 of the Indian 
Act, many First Nations/Bands are now examining the 
prospect of using these new powers. It is quite apparent that 
establishing a tax system is a major undertaking. For this 
reason, the Indian Taxation Advisory Board was estab- 
lished by the Minister of Indian Affairs and Northern Devel- 
opment as an innovative approach to administration under 
the Indian Act. Comprised of 10 members, of whom the 
majority are Indian, a variety of perspectives are represented 
on the Board to reflect the wide ranging implications of a 
new system of Indian taxation. It is the first Indian-con- 
trolled administrative board to be involved in the exercise of 
decision-making powers under the Act. The Board’s task is to 
facilitate the use of taxation by-laws by: providing advice 
and assistance to First Nations/Bands; mediating as needed 
with affected parties, including other governments; and 
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Part One: The Rates Committee 


making formal recommendations to the Minister on the 
approval of by-laws giving them the force of law. 

In its first annual report, the Board observed that all taxa- 
tion systems are “built upon the two-fold foundation of the 
tax base and the tax rate. In respect of these two fundamen- 
tals of taxation, we have already begun to find that Indian 
taxation raises some unique concerns.” 

These special concerns respecting rates include: 

The differences between the fiscal situation of First 
Nations/Bands and that of property taxation authorities 
within the provincial context may result in somewhat differ- 
ent rate structures. 

The fact that non-Indian ratepayers cannot vote in first 
nation elections means that mechanisms other than the 
vote which act as an influence on rates will gain greater 
importance — such as market forces and the influence of 
ratepayer groups. 

And, perhaps most importantly, differences in perception 
sometimes exist between ratepayers, provincial and federal 
jurisdictions, as well as First Nations/Bands. These differ- 
ences affect how they view their relationship with each 
other, how they view tax and how they view land. 

In response to these issues, the Board appointed a com- 
mittee to oversee all rates matters. The Rates Committee of 
the Indian Taxation Advisory Board has defined its over- 
all challenge as: 

Balancing the need to respect ratepayers’ rights to fairness 

and equity, and the need to respect the accountability of First 

Nation/Band governments to their citizens and inhabitants. 

This challenge will influence how the Board will 
approach its main task of providing advice to First 
Nations/Bands, other governments and ratepayers. The 
Board is seeking your views on how best to deal with ques- 
tions of rates and the type of advice the Board should 
provide. 


3.1 


Rates in the Context of Real 
Property Taxation 


The following section describes in a general way the rates 
portions of taxation systems on Indian reserves. This section 
is a shortened extract from the publication entitled: “Intro- 
duction to Real Property Taxation on Reserve”. 
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The Purpose of Real Property Taxation 

Property taxes are a major source of revenue for most local 
jurisdictions. In fact, the single most important source of 
revenue is normally real property taxation, including special 
property-based taxes such as business taxes. 


The Use of Real Property Taxation on Reserves 

In the case of First Nation/Band Councils, some of the costs 
associated with providing services to First Nation citizens on 
the reserve are covered by transfers and contributions. To 
cover non-federally funded costs, First Nations/Bands need 
to develop other sources of revenue. First Nations/Bands 
now have the option available to improve and expand local 
services by taxing real property within their reserves. 


The Basic Elements of a Property Tax 

The revenue that can be generated from property taxation 
depends directly on the two main components of a property 
tax: the tax base (assessment) and the tax rate. While ques- 
tions relating to the tax base are critical to considerations 
relating to any real property tax system, this paper only 
addresses questions of rates. 

In an ad valorem system, the tax base is the assessed value 
of the real property upon which the tax is levied. Land and 
buildings are almost always included in a property tax base. 
Whether machinery and equipment affixed to real property 
are included may depend upon how the definition of tax- 
able property is expressed in the governing legislation, in 
this case a First Nation/Band Council by-law. 

The rate of taxation is applied to the assessed value of a 
taxpayer’s property to arrive at the amount of tax owed. The 
manner in which rates are calculated and applied is 
explained below. 


Determining Property Tax Rates 

The method normally used to calculate property tax rates 
differs from approaches used to set other tax rates. The pri- 
mary objective and basis for property taxation by local gov- 
ernments is the maintenance of a balanced budget. 
Accordingly, the governing principle is that any shortfall 
between approved expenditures and other revenue in a 
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given year may be covered by taxation revenue raised for 
that same year or: 


Approved expenditures 
— Other revenue 
= Taxation revenue 


A local government first estimates the amount of tax rev- 
enue it requires to cover expenditures for the next fiscal year 
after subtracting all other sources of revenue. Then, the total 
tax revenue required is divided by the total assessed value of 
taxable property in the tax area. The resulting figure is mul- 
tiplied by 1,000 and is called the mill rate. The mill rate, 
simply put, is the amount of tax payable for each dollar of 
assessed value expressed to the third decimal place. 

Translated into an equation, the mill rate calculation is as 
follows: 


Total tax revenue required 
arate ap eae tas a OU = Mill rate 
Total taxable assessment 


Individual property taxes owing are arrived at by multi- 
plying the assessed value of the taxpayer’s real property by 
the mill rate. Expressed as an equation, the calculation reads 
as follows: 


Assessed value 
x Mill rate 
= Tax 


For example, on a property with an assessed value of 

$5,000.00, with a mill rate of 12 mills (i.e., $0.012 or 

1.2 cents tax for each dollar of assessed value), the taxed 

owed is $60 ($5,000 x 0.012). 

In some jurisdictions, tax rates are not determined using 
the mill rate formula. Instead, the tax rate is set as a percent- 
age of the assessed property value. The percentage is set out 
in law and can vary for different types of real property. For 
example, rural and forest lands could be taxed at a rate of 
one per cent of their assessed value and farmlands at a rate 
of one-half per cent of their assessed value. 

Councils wanting to start a property taxation system will 
have to decide what method they wish to employ to deter- 
mine the property tax rates in their jurisdiction. In so doing, 
they may find it useful to study the methods used in adja- 
cent jurisdictions and decide whether these approaches can 
be adopted. 

Councils will also have to decide whether they wish to 
use the same rate for every type of property or different rates 
that vary depending on the kind of property assessed. A 
multiple rate would permit prescribed classes of property, 
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4.2 


11 
such as residential, industrial and farmland, to be taxed at 
different rates. For example, the industrial rate could be 
higher than the residential rate, based on the theory that 
industry can afford a greater tax burden than an individual 
taxpayer. It is generally considered good practice to limit the 
number of different rate categories. 
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Variations of Property-Based Taxation 


Local Improvement Charges 

Property tax systems also differ across Canada according to 
the special property-based taxes that local governments 
impose in addition to their general property taxation sys- 
tems. For example, all provinces permit various forms of 
special assessments to be imposed by local governments. 
These assessments cover charges related to the costs of spe- 
cific local improvements such as sidewalks and street light- 
ing. Special improvement costs are usually recovered by 
dividing the total costs proportionately among individual 
properties, based on the frontage of the property benefiting 
from the improvement. 


Business Taxes 

Another special, property-based local tax is the business tax. 
Business taxes are not levied in all provinces, but where they 
are, they constitute the second largest source of tax revenue 
for local governments. 

Business taxes are based on the use or occupation of the prop- 

erty for business purposes. These taxes, therefore, are levied 

on the user or the occupier of the property rather than on the 
owner. Business taxes, unlike standard property taxes, are 
normally a personal tax. In other words, users or occupiers 
who are assessed for business taxes are personally responsible 
for the payment of the tax. This is not the case in standard 
property tax systems where the tax is a charge against the 
property being taxed. 

The property base upon which business values are 
assessed varies from province to province, but generally the 
value assessed is derived either from a percentage of the 
assessed value of the property occupied by the business or 
from a percentage of the gross annual rental value of the 
business property. The tax rate is then applied to the 
assessed business value to arrive at the amount of business 
tax payable by the occupant. Described in terms of an equa- 
tion, the business tax calculation reads as follows: 


Assessed business value 
x Business tax rate 
= Business tax owed 
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Section 83 of the Indian Act provides band councils with 
the authority to make taxation by-laws related to reserve 
lands or interests in reserve lands, including rights to occupy, 
possess or use land in the reserve. This broad wording sug- 
gests the potential exists for bands to make by-laws provid- 
ing for business assessments and business taxes. 


Part Two 


Questions for Discussion 


The Indian Taxation Advisory Board has been consider- 
ing the amendment to the Indian Act clarifying the powers 
of councils to levy property taxes and the basic elements of 
property taxation systems as they relate to the question of 
rates. During its considerations, the Board has developed a 
list of questions. The Board is now seeking direction on pos- 
sible answers to these questions. 


What are the appropriate roles, responsibilities, principles 
and manner upon which the Board meets its roles and 
responsibilities in recommending the approval of rates and 
the process for setting the rate? 


What factors must be taken into consideration in establish- 
ing a reasonable rate, and in the criteria to be used in evalu- 
ating a rate? 


What advice should the Board provide to a First Nation/ 
Band with regard to the rate and the setting of the rate? 


What advice should the Board provide to the Minister and 
to First Nations/Bands with regard to the relationship 
between budget items and the proposed mill rate? 
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Part Two: Questions for Discussion 


What alternative types of revenue generation other than an 
ad valorem tax is available to First Nation/Band governments 
under Section 83 of the Indian Act? 


The Board believes that the following principles should 
help guide potential answers to the five questions raised. 
Rates are an integral part of a property taxation system. 

Tax rates should be fair, equitable and reasonable. 
The Board be consistent in dealing with taxation by-laws. 

What further principles should the Board adopt with 
respect to rates? The Rates Committee has suggested princi- 
ples in eight areas. These are set out below. 


On the question of equity 

In making any recommendation on a particular by-law, and 
before requesting more information, the Board is prepared 
to conduct independent inquiries to examine rate levels in 
surrounding jurisdictions. 


On the need to recognize and reinforce First Nation/Band 
jurisdiction 

The Board advocates that a real property taxation by-law 
which occupies a tax field which would otherwise be occu- 
pied by other jurisdictions is an assertion of First 
Nation/Band jurisdiction and, as such, represents a form of 
self-government and self-determination. 


On the need to recognize a balance between First 
Nations/Bands and ratepayers’ rights 

The Board adopts a principle that the interests of the tax- 
payer and the taxing authority be equally represented when- 
ever property taxation by-laws are considered by the Board. 
Further, the Board advocates that First Nations/Bands con- 
sider advisory groups of ratepayers to allow for interaction 
between the First Nation/Band government and persons 
affected by taxation. 


On the appropriate method of calculating rates 

The Board endorses real property taxation systems which 
reflect a philosophy of encouraging economic growth that 
will result in an increase in the assessment base. 


On the need to encourage public discussion 

Policies that the Board develops will reflect a balance of 
ratepayer, taxing authority, provincial and federal 
perspectives. 
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6. 


iS 
On the need to recognize special circumstances on some 
reserves 
Reserve communities will use their land for different types 
of activities frequently involving major private or public 
capital investment. While taxation may be the object of First 
Nation/Band governments in attracting development, the 
Board recognizes that other needs may be met which could 
affect the calculation of rates. For example, the following 
consideration is worth noting: 
... Isolated bands may have no property to tax, and in the 
interest of creating local jobs may be more interested in 
removing obstacles to development rather than adding one 
more in the form of property taxation. 
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On the need to recognize that “special properties” raise 
complex issues in the context of real property tax rates and 
the appropriateness of a tax 

The Board recognizes that most issues relating to rates, espe- 
cially in the context of special properties, depend in large 
measure on the effectiveness of the interaction between 
ratepayers and Indian governments. 

In dealing with special properties general rules should not 
be adopted, but rather certain parameters should be out- 
lined which represent a balanced view between the concerns 
of potential interests which could be affected. 


On the need to recognize that First Nations/Bands are 
entitled to grants-in-lieu 

The Board recognizes that access by First Nations/Bands to 
grants-in-lieu must remain a priority and it must encourage 
the different jurisdictions involved to remove, on a priority 
basis, any legislative defects that prevent First Nation/Band 
governments from accessing this revenue source which is 
available to all other governments. 
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Recommendations of the 
Rates Committee 


The Rates Committee has held a number of meetings where 
it heard from experts in real property taxation and Indian 
law. The Committee visited six Indian communities and 
members have heard from a number of Indian leaders, as 
well as ratepayers. Based on the information received in this 
way, aS well as on the personal experience and knowledge, 
the Committee’s interim responses to the questions raised 
by the Board are as follows. 


Original Question 


y 


What is the Board’s role, responsibility and degree of 
authority in recommending the approval of rates and the 
process for setting the real property rate? 


Recommendation 


a. 


General attitudes 

The obligations of the Board require that functions are 
undertaken in such a way as to ensure that decisions are fair, 
just and equitable. 

At the same time the Board recognizes that clearly the 
greatest challenge facing them is to find a balance between 
ratepayers’ rights to fairness, justice and equity and at the 
same time to not interfere in First Nation/Band govern- 
ments in such a way as to affect these governments’ 
accountability. 

This means that the Board requires sufficient information 
to render an informed decision. To achieve this the Board 
must ensure that continued communication and other 
activities aimed at achieving co-operation from all persons 
affected by taxation be continued as an essential element of 
the Board’s mandate. 


The need for information 

The Board recognizes that relevant information is vital to its 
decision-making. It also recognizes the intrusive effects that 
rules, guidelines and regulations aimed at obtaining infor- 
mation can have on shifting accountability; thus the Board 
promotes voluntary compliance in information gathering. 
If however, sufficient information is not available on which 
to base a decision, the Board must resolve not to recom- 
mend that particular by-law. The Board should not inter- 
vene on behalf of a First Nation/Band with regard to that 
by-law submitted for approval to the Minister. The Board 
should at the same time be prepared to inform the First 
Nation/Band and the Minister of the inability to support 


Part Two: Recommendations of the Rates Committee ae 
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that particular by-law because of the lack of relevant 
information. 


Cc. The need for equity Pat 
Ratepayers will surely compare the rate in one jurisdiction 
with that of others. A relatively comparable rate will give 
ratepayers some assurances that they are treated equitably in 
like : situations. 

First Nation/Band taxation systems will be influenced by 
unique factors not found in adjacent jurisdictions. Thus, 
while there may be variances in rate levels, the Board will 
not decide on the variance alone. Where there is a marked 
variance, the Board will investigate further into the by-law. 
This investigation could include informal hearings by a 
standing committee of the Board between the First 
Nation/Band and ratepayers. 

First Nations/Bands, by imposing a tax rate which is equi- 
table after taking into consideration the above factors, will 
demonstrate a fair approach to decision-making. 


Original Question 


Zi What are the factors to be taken into consideration in 
establishing a reasonable rate and criteria to be used in 
evaluating a rate? 


Recommendation 


a. Rate norms 
The Board strongly advises that the assessment of special 
and other properties, until such time as detailed policies are 
developed in consultation with all of the parties affected, be 
based on market value as determined by surrounding 
norms, and that rate levels be comparable to those in sur- 
rounding jurisdictions. 


b. Factors 
Making any decision on rates, Board members will take 


these priorities into account. 


First Nation/Band Government Priorities 


1: Indian land is first and foremost for the use and benefit of 
the First Nations/Bands. 
2; Indian land is unique, sacred and rare and has a special 


value to the members of the First Nation/Band, greater than 
an equivalent area of non-reserve land. 


S: Taxation of interests in Indian lands is an exercise of First 
Nation/Band jurisdiction over the lands. 
4. Revenues derived from the use of First Nation/Band lands 


through licence, rent or lease are the revenues of the First 
Nations/Bands. 


7 


18 


(K 


>) 


1a 


Part Two: Recommendations of the Rates Committee 


Revenues derived from taxation of interests in First Nation/ 
Band lands are the revenues of the First Nation/Band 
government. 

Real property taxation is to be used for local purposes which 
are those programs, activities, and services which are deter- 
mined to be in the best interests of the First Nation/Band by 
its government. 

Public utilities which operate on Indian lands, and which 
take the profits out of the Indian community, should pay 
taxes or make payments in lieu of taxes to the First 
Nations/Bands. 


Ratepayer Interests 

Revenue generated from the property tax base must relate 
directly to budget requirements for the local government’s 
operational costs. 

Fiscal accounting by local governments should take into 
account shortfalls in revenue during the annual budgetary 
process. 

Escalations in rates must be justified and explained. 

Public discussion of operating costs, as well as taxation by- 
laws, should be made available to ratepayers. 

Real property assessment in adjoining jurisdictions should 
be considered in assessments. 

Fairness and equity must prevail. 

The definition of “special properties” should be restricted 
and should only include: airfields; railroads; telecommunica- 
tions; pipelines; electrical utilities; and gas/oil facilities. 
Grain elevators, golf courses, and forestry require special 
approaches in valuation. 

The most appropriate valuation approach should be that 
used in adjacent jurisdictions. 

An appeal process is necessary and the appeal must be con- 
ducted by persons who are not members of the local author- 
ity. Different levels of appeal must exist. | 
Development costs should not be obtained from the tax rev- 
enue base. 

Lease agreements etc. which exist instead of a property tax 
should be taken into account when determining the rate. 
Leases must be reviewed from the property tax perspective. 
A rate of taxation should not create a surplus. 

Double taxation must be avoided. 

Because ratepayers do not participate in Indian government, 
the central authority must consider imposing an upper limit 
on tax rates possible. 

Market value is the appropriate value and not a subjective 
value determined by the perceptions of community 
members. 

A scale of tax rates should be developed which provides a 
per dollar of market value assessment. The most highly 
taxed property should not be called upon to pay more than 
a fixed multiple. 
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21. 


19 
Taxes collected for a particular public purpose should be 
used for that purpose. 

Precedential impact of decisions has to always be kept in 
mind, particularly in the context of gross receipts. 

The low level of service requirements of special properties 
must be taken into account. 

A central record should be established by the Department of 
Indian Affairs and Northern Development whereby ratepay- 
ers can determine legislation and policy on assessment and 
taxation as they relate to taxation by-laws. This information 
should be public. 
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Original Question 


3. 


What advice should the Board provide to a First 
Nation/Band with regard to the rate and the setting of the 
rate? 


Recommendation 


In order to facilitate First Nation/Band decision making, par- 
ticularly in regard to what should be included in a by-law, 
the Board proposes a list of appropriate expenditures from 
taxation revenues to First Nations/Bands. For example, 
expenditures could include local programs and services and 
the defraying of costs associated with agreements, e.g., 
schools. 

The Board will be available to assist and counsel in rate- 
setting on invitation of the taxing authority. 


Original Question 


4, 


What advice should the Board provide to the Minister and 
to First Nations/Bands with regard to the relationship 
between budget items and the proposed mill rate? 


Recommendation 


In most jurisdictions, there is a direct relationship between 
the mill rate and the budget. The unique status of Indian 
lands must, however, be taken into account. The Board must 
consider the interests and needs of both First Nations/Bands 
and ratepayers. The Board will undertake a special study to 
examine this important issue. 


Original Question 


3. 


What alternative types of revenue generation are 
available? 


Recommendation 


The Board recommends that the first consideration of the 
First Nation/Band Council in developing a by-law is to give 
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thought to the following other forms of revenue generation 
in order to be sure the method of revenue generation cho- 
sen is the most appropriate. 

The Committee has considered the following options: 


In the real property area 
e Business taxes 
e Residential property tax 


Special area rates and other cost recovery measures 
e Sewer billings 

e Garbage collection charges 

e Local improvement charges 

e Fire service charges 


Fees and service charges 

e Rentals 

e Building permits 

e Costs of legal and consulting services based on govern- 
ment’s cost of processing development 

e Licences, special permits, parking fines 


Types of charges and factors (e.g., sewers) 
e Flat rates 

e Constant rate 

e Constant rate with basic charge 


Developmental charges 
e Lot levies 


Requisitions 
School board requisitions 
Revenues from other levels of government 


Sales of oil and gas, exploration permits and surface rights 
In most jurisdictions, revenue is generated from a combina- 
tion of a variety of these sources. The decision as to which 
sources of revenue are used depends on the circumstances in 
the community and how to most fairly spread the tax 
burden. 


Conclusion 


The clarification of the taxation powers of First Nations/Bands by 
the Kamloops Amendment has provided an opportunity of 
tremendous significance to First Nations/Bands. With these oppor- 
tunities, however, several challenges have also arisen. First 
Nation/Band governments, their inhabitants, and ratepayers, 
while perhaps having different interests, have a common interest 
in ensuring the fair and equitable implementation of the intent of 
the Kamloops Amendment. 

The Indian Taxation Advisory Board and its Rates Commitee 
have prepared this discussion paper to assist it in the fulfillment of 
its responsibilities to advise First Nations/Bands and the Minister. 
By providing your written responses to the discussion paper, you 
will be helping all of those involved in this important aspect of 
First Nation/Band governments. 

Please address all correspondence to: 


Mr. John Taylor 

Chairman 

Rates Committee 

Indian Taxation Advisory Board 
Room 1620 

Les Terrasses de le Chaudiere 

10 Wellington Street 

Ottawa, Ontario 
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